sUpgEcT OO0

Sub:- VUDA - VISAKHAPATNAM - ACCOUNTS - Akkireddipalem
Housing Scheme - Re-imbursement of Service Tax to the
Contractor - Reg.

$9%
AGENDA NOTE :

The VUDA has taken up a Mega Housing Project at Akkireddipalem. M/s
Vision Ventures (P) Ltd., is the Contractor for the said Housing Project.
Through L.S. Agreement No. 27/2004-2005/CE/VUDA a contract agreement
was entered into with V.V.P.L with regard to Akkireddipalem Housing Scheme.
The original Agreement value was Rs.21.45 crores and the revised agreement
value is Rs. 30.56 Crores. It is submitted that as on the date of the contract
all the existing contingencies and other cost factors were taken into

‘consideration.

It is submitted that later by virtue of a Netification No. 15/2005 dt.
7.6.2005 the Government of India has brought in "Construction of Residential
Complex Services” under the purview of Service Tax net with effect from
16.06.2005 @ 10.20%. However, 67% of the taxable service is exempted from
S. vice Tax and only the remaining 33% of the value of the work Service Tax is
levied. Initially there was a confusion as to who is liable to pay this service tax
ie whether the employer (Principal) or the Contractor. However in any case it

was felt that the payment of Service Tax is must and as such this component

was also added to the house cost during cost fixation,

As the matter stood thus after thorough enquiries, it was revealed that
it was the person providing construction of complex services to any cther
person shall be liable to pay the Service Tax , but not VUDA. But the

Contracter is repeatedly requesting the VUDA to re-imburse the applicable



1)

Service Tax as the same was not taken into consideration either at the time of
tender or at the time of Agreezment as the same is not in force by then.
During, the deliberations the Contractor requested fo consider the issue
practically as they would be forced into huge losses with this unforeseen
liability.  The contractor was informed that a decision in this regard will be
taken at a later stage.

V.VPL vide their letter No. VVPL/VUDA/285/2005 dt. 28.11.2005 once
again requested for re-imbursement of the Service Tax. As there was no
clarity by then with regard to who is liable fo pay the Service Tax, and
presuming that VUDA has to pay the said Service Tax, this office vide lefter
1152005 has agreed to re-imburse the Service Tax. Now the contractor is
insisting for a clarification in this regard and is also requesting for re-
imbursement of Service Tax.

Legally there is no obligation on VUDA to re-imburse the Sef‘?i;:e Tax to
The Contractor. It is purely an administrative decision and faking the facts
into consideration it is up to the Authority fo take a decision whether to
compensate (re-imburse) the contractor to the extent of the Service Tax
levied as this is an unforeseen levy which was not in existence as on the date of
agrezment. As there was no clarity as to who is liable to pay the Service Tax
as an abundant precaution, to save this office from any unforeseen financial
loss due to this proposed Service Tax this component was also added fto the
house cost during cost fixation of Akkireddipalem Housing Scheme. - If at this
stage VUDA decides not fo re-imburse the contractor, the allottees may claim
for refund of the Service Tax component. Hence, the issue related fo re-
imbursement of Service Tax to V.V.P.L as requested by them is placed be.T'ére
the Board for a decision on the subject.

The relevant Rules extract is enclosed.
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CONFIDENTIAL

OPINION FOR VISHAKAPATNAM URBAN DEVELOPMENT AUTHORITY

The service of Construction of residential houses and apartments was
brought within the service tax net with effect from June 16, 2005.

The definition of the service as per the service tax law is as follows:

Construction of Complex means,-

a) Construction of a new residential complex or a part thereof ; or

b) Completion and finishing services in relation to residential complex such as
glazing, plastering, painting, floor and wall tiling wall covering and wall
papering, wood and metal joinery and carpentering, fencing and railing
construction of swimming pools, acoustic applications or fittings and other
similar services; or

¢) Repair, alteration, renovation or restoration of , or similar services in relation

to, residential complex.

Residential Complex means any complex comprising of-
i, A building or buildings, having more than twelve residential units;

. A common area; and
lii.  Any one or more facilities or services such as park, lift, parking space,
community hall, common water supply or effluent treatment system,

Located within a premises and the layout of such premises is approved by an
authority under any law for the time being in force, but does not include a
complex which is constructed by a person directly engaging any other person for
designing or planning of the lay out, and the constructions of such complex is

intended for personal use as residence by such parson.

Explanation- For removal of doubts, it is hereby declared that for the purposes of
this clause , -
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a) “personal use “ includes permitting the complex for use as residence by
another person on rent or without consideration;

b) “residential units” meens a single house or a single apartment intended for
use as a place of residence.

The service will be taxable when the same is provided or to be provided to
any person, by any other person, In relatlon to construction of complex.

Who is the person liable to pay service tax ?
Any person providing construction of complex services to any other person shall be
liable to pay service tax and shall be treated as an assessee for service tax

pUrposes.

VUDA is engaging the services of a bujlder to construct houses and apartments. It
is the builder who has to register and pay service tax. The builder will charge
VUDA for the services provided. The rate of tax is 10% and coupled with 2
education cess of 2% it is 10.2%. It is learnt that the builder also purchases the
materials for construction and the value charged by the builder includes the
materials cost also. In this situation the builder has to charge service tax only on
33% of the value of the bill raised by him, the balance is treated as abatement.

As already premised above construction services in relation to residential apartments
and houses became taxable from June 16, 2005. It is possible that there are certain
contracts entered by VUDA with the builder prior to this date. The guestion that
arises 1s whether service tax will be applicable for these contracts also? For the
constructicn that has been undertaken up to June 15, 2005 no service tax is levi ole.
For this purpose it is advised that the builder should take a valuation certificate from a
Crtartered Engineer for the value of work done up to June 15, 2005. The value as
arrived by the Chartered Engineer will not be taxable. The construction activity
undertaken by the builder on and after June 16, 2005 will be a taxable service. In
case of VUDA for the on going projects it has to advice its contractor to take a
certificate of valuation as discussed above. For that value VUDA shail not be liable to
pay any service tax. For the balance portion of the construction activity from June 16,
2C05 since contracts have already been entered prior to the date the construction
activity became taxable the decision to reimburse the service tax will be a internal

atter of VUDA and it is for the administration to take a decision whether to
:;‘ilmburse the said tax or not.
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During the visit of the undersigned to Vishakhapatnam certain documents and recor
were perused. From the computations made it was found that minimum of Rs.Z
lakhs and & maximum of up to Rs.40 lakhs will be the service tax saved by VUDA f
the construction activity that is completed by the builder as on June 15, 2005. VUC
should insist the builder to take a certificate of value of construction completed as ¢
June 15, 2005 so as to be eligible for the above saving. It is adviced that tt
certificate may be taken from an independent and approved valuer/chartered engine:

or an engineering firm.

DISCLATMER

=Sfhe opinion, given above, is based on facts as told to us. Neither the undersigned n«
any of the Partners or Staff of M/s. Sanjiv Shah & Associates shall be held liable f
any loss, monetary or otherwise, on any acticn taken by Messrs. VISHAKAPATNA
URBAN DEVELOPMENT AUTHORITY based on the above opinion.

PLACE: CHENNAI FOR SANJIV SHAH & ASSOCIATE!
DATE : 26-11-2005 CHARTERED ACCOUNTANTS
RN P.RAJENDRA KUMAR
? ,\ /,)\ ,;‘?{ff PARTNER.
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.“19 Construction of Residential Complex
Services

19.1 Provisions at a Glance
Charge cfmfw-.';—P\iaJlEI'ic:lLiL)ri [5/2005 dated 07.06.2008 w.e.f. 15.06.2005 i

vrdle
Taxable Service | Tuxable Service mcans any scrvice provided ‘o any persan, by any other person,
defined wfs | in relation 1o construction of complex;

aS50405)(zzzh)
|

Service defined wfs | Uconstruclion of complex” menns-—
4

~er

g | 3 i .
C3(.30a) (a) construction of a new residential complex or a part thereoli or
(b) completion and finishing services in reletion Lo residential complex such as
plazing, plastering, painting, Moor and wall tiling, wall covering and wall
pancring, wood and metal joinery and carpertry, fencing and railing, censtruction
ol swimming pools, acoustic applications or fittings and other similar services; or
! (¢) repair, alieration, renovation ur restoration afl, or stmilir services in relabhion (o,
residential complex;

Alliod Definitions | Section 65(91a) of the Finance Act, 1994

"residential complex” meuns any complex comprising of-—

(i) 2 building or buildings, having more than twelve residential units;

(ii) a common area; and

(it} any one or more of facilities or services such as park, lift, parking space,
communily hall, eommaon water supply or elfluent treatiment systen,

located within o premises and the layout of such premises is approved by ax
authority under any law [or the fime being i foree, bul does nat include o |
complex which i conslructed by a person directly enpnging any ather person o
designing or planning of the fayoul, and the constrsction of such complex
imended Tor persanal use as residence by sueh person,

Fow thie

Explunation.—Far the removal ol doubts, it 15 heeeby declred thal
purpases of this clause,—

(1) "persanal nse” includes permitting the complex for use as residence by annther

persen un rent ar without corsideralion; |
(b “residential wnit" means o single hevse or @ single apactment intended for nse
I as a place of residence;

m._‘\_e'm'-;ff:';r;n.a.'_;-\"_'- :“I;‘~'nl1'l'it.'.‘1[i'.-:1 [RF2005-ST dted 07.06.2008 w.e.l. 16.06.2005
Circrlarys
Accowniing Codes [ Tax Collection —[‘ N S |
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1Y € annie 5 Chap. 19
Heater pf Servioe | Pericd Tar R Educatin Total | J
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See Alie —I Indusirial Consirucion Services ==

| Mamteaance & Repaies Services

|* trecoen, Commissioning & Inseallauon Services

19.2 Analysis of the Definition

S R A

= Femseee Act 1954 delings the term axable service 40 consiructon o

COMPLE SEVICES 25 under

Tazable Service means any service provided o anv_nersan, by any cih=r person.
constrection of complzx

1 _relation (o

Thus, for any trassacuon (0 be hable for tax, it shoo 3 Lanable szivice o dei
definiton. the 2ssental requirements for Lixability can be understood as under

above From the

1. The rensaciion should amount 1o a service

2 The service should be provided 10 2av persen

3 The seevice should be provided by any guher person

service should e o relauon w consrugion of comple

19.2. 1 THE TRANSACTION SHOULS AMODUNT TO A S5ERVICE

The foremost requirement far Laxing 8 tsansaction foc the purpose of levy of service e s that the
waneacuon should possess an essential characier of “service™ Unluckily, the term "service” 15 0ot defined
cither under the Szrvize Tax Law or undzr any other law. In the absence of a tpecific d=finition and also in
view of specific sxempiion provides by Metification 122003, une can conclude thas any wanszction that
amousis 103 wlz of poods cunnol be treaied as a serviee Tiable for service tan,' Ths, if 3 builder purchases
Land constructs the compics using has own work force and sells the built flazs 16 the customers, there can
be no liabiliy wowards service 13z as the service of construction is provided by the builder o himss!

158.2.2 THE SERVICE SHOULD BE PROVIDED TO ANY FERSON

The scope of the service recipien is very wide 1t is defined to mean “any person™. The term “penon” i
deflined under the General Clauses Act as under;

I

“Person shall include any company ve association or body of individuals whether incorparsied ar

nol

Whiiz the abowe delinmmon is all encompassive, ons should note that the cssential characer of weability
sl cantinuss o be s=roize wlich imaites dualiis of eanities. Thus, i 30 entity renders service 10 182t {one
brarch mo e 1:rvlﬁ' to another bwanrk or dezsmimaniy here can be no incidence of service Las,

ations where the mutuality peinc m be squarely applicablz, there can be no incidence

Simlarhy

LELIS S =i}
19.2.3 THE SERVICE SHOULD BE PROVIDED RY ANY OTHER FFRSON

The scape of the service provider 15 %50 cqually wide as the tzrm used is “2ny person™ Hewever, (he
preserce of the word “ether™ elearly indicates that if an entity renders service w itsell, there ean be 1o
incidencs of seevice v Thus, iTu builder purchases land, canstructs the complex sing his own work force

1 Foe adatailed aalves of Lo imphizaions of works coniracts. e mbedded coryacy & composiz conliact, please
eefer Chapaer |3 af Pan | of this Boal
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19.2 4 THE SERVICE SHOULD BE N RELATION e
COMPLEX

The tzess “consiructian of campies” has been defined under seeton 83730

undear

consiructun of complex” means —

14 constwcuon of 3 new residenuz comples o a pan theveed at

ihy romakuen and Dmthing weovages o
plasiznng. paintng, N1a0r ang wall tling, wall eovenng |
poinery and carpenury. fencing and railing. constraclon
applhications o fitings and gener similar servicess or

© guamment pOOlE. SCOUSUC

faugn 1, roesdzntal
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(o) tepair alieralion. rensvatior or restoration of o sumilar Se
comples
{ the =erass

Act. 2005 has iherefore expandsd the siope of taxzhiliy 10 coveT EOASIUCLON s=Tvicel 1f 2ANED 1O
residenuial compleacs weel <BD>

inanes A 19 as e

The torm “residential camples” has beon defined under section £3(31a) o ine
reucdsanal complex” means any complex mllprislng of—

£ 1L Uhi.

(1) a puilding or buildings. having mare thantwelve ©

(i} o common arca; and
ifL, parang space. communiy hali,

(nnh any one or more of fasilities or serviees such as parl,
comman water supply or eMuenl treaiment sysicm,

by uadie any

incated within & premises and whe |ayout of such premises as appeees ooan s
law fur the Gme beng i foree, but does rot include a conples wZizn 1 consrueiad
directly engaging any other person lor desipning or plannig, af the lavout and the comruitien of
such camplex is intended for personal use as residence by such peson.

Explurarion —For the rzwoval of doubis, it is hereby declarss that oo te purpos=s 0l this
clausg,—

(3) personal uic” includes permining the complz s for s as r=sidence by another person o2 fent
ar withaul consideration:

tace of

{B) Cresidemial uni” grsans 3 4inglo house Gf @ wingiE apanie

residenae;

From the d2f:mition, one finds ot & PTGl prOpeTIY W b s
satisly three nase condnions:

17 rzsbdential unils

1. lishould contain morc 10

2 leshould have commos area

3 |ushould have some comman fasilites
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19.4 Exemptions (At a Glance)
! Al wsable services peovided by any person 19 the Linied % apons o 20 (0 Smatinnal Cre nEAMDN

are excmpied from service s’

I Bervices provided 1o spesifie Dhplumane Miss oms 15 2 0mmpied

gencs sand 55 the developzrs oi tuch spesial
ans e eagmpted subgecs s

W Services prowvided 1wt sooated in speciai won
scomomuc 2onzs and conjumed within suer Soenial Eo
cenain conditions '

Services exponed o

As per Export of Szrvices Rules, 2005, in gase of cumuvcuon of complea serviezs, the servicss
shall be wreaned 25 exponed if the immavezbie propeay in relano: (0 which the service s pravidzd
15 situted outside the country

5 An cxemption s provided for the waluz of poods and maiefials £GPy e wrvice pro weader o the
reoipiem of service provided that thers s gocumencary prool specificalls indicating e value of
the said poods and materials. The wid ahaement is availabls subject 1o the condition of nen-

y ol CERV AT Credit on the wpur and capatal goods :

1ax, B4 there are 20 ruies for nouonal valuaw

b Services rendiceed fres of cost do ror aiae
of the service,

T Services rendered prion wothe effective gate co nes aweasi sen o s evEn il the priments are

realized later og the charge of servics tax is on rendening the servies.
8. Scrvices provided within the State of famma & Kashmit are a0l labie (o1 service e
9, Snull service grovicers have been zranted ar excmpion’ for (it ag zregaie realizations (across ali

service caiegories) of Rs. 4,00,000% in 2 financial vews provided the gross laeable services in the
previous year were below Rs. 1.00.000

19.5 Notificalions

19923 (herzinafter refermed to as the Fing
mecessary in the pobl
othe:
secuan 63 of
Financs Aet as is in excess of Lhe servics s calzulaed on 2 valus which v equivalent 1o Un

e
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{1} 67 % of the laxable sevace exempl from service Lax
Noification Mo, JEZ005-5T [F. Mo, BELB2D0S- TR aated 7-6-200%
In exercise of the powers confzmed by subsesiion (1) of secuon 93 af the Finance Art 1994 (32 of
ce Act). the Cerwral Govermment, on being sadsiied that i s
interes: s tn 0, herchy egemats (he Laxable servics provided 10 any person by any
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ble theseon urder section 06 of the 328
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Botificanen GO0 ST darsd 02 08 20502

Monliczton 439857 dued 700 1995 as amendzd &y Motfications 3749 8T daved 1
chaved (6052002

Motfezton 32004-5T dated 31032004

Corzulizr S67005-5T gated 25 042003 & Export o Szmoces Hubey, 2005 <7
dictail i Chapier 10 of Pan of ths Book)

Mucfizatien (2200)-5T cased 01022003

Crandraradan Desa v Commersioner 1958 (95)ELT 515 (Lolkans - CEATAT)

Seziion (411 of 1he Financs A, 1994
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Construetten of Residential Cemplex Services Chap. 19
conolthe gross amount charged from any person by such serviee provider for providing (the said taxable
arvice:

Provided that this exempion shall not apply in such cases where -

(1 the credit of duty paid on inputs or capital poods used for providing such taxuble service has been
laken under the provisions of the CENVAT Credit Rules, 2004; or

(il the service provider has availed the benefit ender the notifcation of the Governient of India, in
the Ministry of Finance, (Department of Revenue) No. 12/2003-Service Tax, dated the 20th June,
2003 [G.8.R. 503 (5), dated the 20th June, 2003]; or

{m) the taxable services provided are only completion and finishing services in relation to residential
complex, referred to in sub-clause (b) of clause 130a) of section 65 cf the Einance Act.

Eaplanation —For the purposes of this notificaticn, the “gross amount charged” shall include the value

of goods and materials supplied or provided or used for providing the said taxable service by the said
service provider,

2. This netification shall come into foree on the 16th day of June, 2005.
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cenl o e pooes ameant charped o any person by suelsecvice provider lor praviding the said 1neble
servie

Prowided 1o this exemption shall not apply in such cases where -

(i the credit of duty paid on inpots or capial geods used for providing such laxable service has been
taken under the provisions of the CENVAT Credit Rules, 2004; or

(1) the service provider has avaled the benefit under the notification of the Governmenl of Tn
vie Munstry of Finance, (Department of Revenue) Moo 122003 Service Tax, daied the 2Gth Jong,
03 (G.8.R, S0 dated the 20ih June, 2003 0w

L) the tasable services provided are only completion and fnishing services in relation to residental
complex, referred 1o in sub clause (b) af clavse (10a) of seetion 63 of the Finance Act,
Fanlanation —Tor the purposes of s notificaticn, the “gross ameourt ¢harged™ shall include the value
ol peads and mosenaly supplied o provided or used Tor providing the suidd lanoble service by the sanl
SETVICE PIOvIYCT

2 Tins noulication shall come 1mo force on the 16th day of June, 2005.
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VUDA Resolution No.100, dated 31-05-2006

Resolved to reimburse the Service Tax to M/s Vision Ventures Pvt.

Ltd., the contractor of Akkireddypalem Housing Scheme as proposed.

Chairr}%’n, VUDA
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